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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A

STRAUS FAM LY CREAMERY, et
al .

No. C02-1996 BZ
Plaintiffs,
ORDER DENYI NG PLAI NTI FFS
MOTI ON FOR SUMVARY
JUDGVENT AND GRANTI NG
DEFENDANT' S MOTI ON FOR
SUMVARY JUDGVENT

V.

W LLI AM B. LYONS,
Def endant .

N N N N N N N N N

Plaintiffs Straus Fam |y Creanery, Inc. and Horizon
Organi ¢ Hol di ng Conpany, certified organic m |k processors
in Northern California, filed this action agai nst defendant
Secretary of the California Departnment of Food and
Agriculture (“Secretary”), alleging that the m |k pricing
and stabilization programcreated by the MIk Stabilization
Act, California Food and Agriculture Code sections 62061,
et seq., and the Gonsalves M|k Pooling Act of 1967,
California Food and Agriculture Code sections 62700, et

seq., (collectively, the “Pooling Plan”), as applied to
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plaintiffs violat

due process right

es their equal protection and substantive

s.! Plaintiffs also allege that the

procedure for resolving plaintiffs’ proposed anmendnment to

the Pooling Plan

rights. The part

viol ates their procedural due process

ies filed cross-notions for sunmary

j udgnment, which were heard on July 30, 2003.°2

Si nce 1935,

THE M LK REGULATORY SCHEME

the mlk industry in California has been

regul ated pursuant to the MIk Stabilization Act. Prior to

1967, the Secretary set mninmumprices for raw mlk

dependi ng on the

raw m | k used for

end-use of that mlk. Under this system

fluid mlk had the highest value in the

mar ket pl ace and hi ghest m nimum price. Raw m |k used for

ot her products, such as cheese, had | ower values and | ower

m ni mum pri ces.

This tiered pricing structure contri buted

to the destabilization of the market for fluid mlk as

producers (or far

mers) conpeted to sell their mlk for use

as fluid mlk. See Cal. Food & Agric. Code 8§ 62701

(declaring that *

unfair, unjust, destructive and

denoralizing trade practices have appeared within this

I ndustry....”).

To address deficiencies in this pricing schenme and to

! The partie
United States Magi

s have consented to the jurisdiction of a
strate Judge for all proceedings,

i ncluding entry of a final judgnment, pursuant to 28 U S.C. 8§

636(c).
2 On August

28, 2003, | held a further hearing to

recei ve evidence on a disputed issue of fact -- whether

def endant consi ders organi c production costs in setting
mnimummlk prices. | have issued separate findings which
resol ve that issue.
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stabilize the mlk market, the | egislature enacted the
Gonsal ves M|k Pooling Act. Pooling reall ocates noney
anong processors of various dairy products to ensure
constant supply of all those products. The current Pooling
Plan i npl enents that Act. A general description of the

Pool i ng Pl an appears in Ponderosa Dairy v. Lyons, 259 F.3d

1148, 1151-52 (9th Cir. 2001) cert. granted, 123 S.Ct. 818

(2003), judgnment vacated on other grounds, 123 S.Ct. 2142
(2003).

When t he Pooling Act was passed in 1967, the mlKk
I ndustry was honogenous. Specialty niches have since
appeared, the largest of which is organic mlk. O her
ni ches include high-protein mlk, mlk with | ower bacteria
counts and m |k wi thout growth hornones. Plaintiff Horizon
is the | eading marketer of organic dairy products in the
United States and in the United Kingdom It markets m Kk,
cheese, butter and other dairy products throughout the
United States. Plaintiff Straus is a fam|ly-owned
corporation fornmed to process mlk produced by the famly’s
organic farm Currently a regional marketer of mlKk,
cheese, butter and yogurt, it is opening an ice cream
facility and hopes to market its products nationally.
While in the past ten years, the organic m |k industry has
grown significantly -- one estimate is 20% per year -- it
occupies a small fraction of the entire mlk industry. In
1999, organic mlk anounted to 0.12% of all the mlk
produced in California. O California s approximtely 2200

dairy farnmers, an estimated 13 are organic.
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This lawsuit arises from perceived inequities in the
current Pooling Plan, which plaintiffs allege violate their
constitutional rights. These inequities are illustrated by
a hypothetical | posed during the hearing. 1In the
hypot hetical, the m |k market consisted of two end-
products, fluid mlk and cheese.® The pool price, the
m nimum price that processors (typically dairies) are
obligated to pay to producers (or farnmers) per
hundr edwei ght of raw m |k, was $13.00. The m ni mum
classification price, or the anount for which the processor
must account to the pool, was $14.00 for fluid mlKk,
whet her conventional or organic, and $12.00 for cheese
m | k, whether conventional or organic.# The producers’
costs of production were $12.00 for conventional mlk and
$15.00 for organic mlk. Finally, the contract price for
organic raw mlk, or the price organic producers demand
because of higher production costs, was $18.00.°

Based on these assunptions, the parties agreed that a

conventional processor purchasing a hundredwei ght of mlk

3 In actuality, the mlIk market consists of five
classes: Class 1 (fluid mlk), Class 2 (“soft” dairy
products), Class 3 (frozen dairy products), Class 4a
(butter/powder) and Cl ass 4b (cheese).

4 The pool price is the weighted average of the five
m ni mum cl assification prices.

5 There is no dispute that unless organi c processors
were willing to pay a prem um over the current pool price,

producers woul d not convert to organic m |k production
because of the higher costs associated with organic
production. Many of these costs are driven by the need to
conply with the National Organic Program 7 C.F.R Part 205,
et seq.
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for fluid mlk would pay $13.00 (pool price) to the
producer and $1.00 to the pool (mninumclass price |ess
pool price). A conventional processor of cheese purchasing
a hundredwei ght of m |k would pay $13.00 (pool price) to

t he producer and woul d receive $1.00 fromthe pool (pool
price | ess mninmumclass price).

The parties also agreed that an organic processor
purchasi ng a hundredwei ght of mlk for fluid mlk would pay
$18 (contract price) to the producer and $1 to the pool
(m nimum class price | ess pool price). An organic
processor of cheese purchasing a hundredwei ght of mlk
woul d pay $18 (contract price) to the producer and would
receive $1 fromthe pool (pool price |less mninmmclass
price). Because presently 90% of organic raw mlk is used
to produce fluid mlk, the Pooling Plan causes plaintiffs
to pay far nore into the pool than they receive back from
the pool. A plan that produces such a disparity,
plaintiffs conplain, is arbitrary and irrational.

There is no claimin this lawsuit that organic
producers are entitled to a higher mninmumprice. Nor is
there a claimby organic processors that the Pooling Plan
sonmehow causes the organic m |k market to not accommopdate
the high transaction prices they nust pay for organic mlKk.
Put another way, the relief plaintiffs seek could benefit
them but not necessarily the farnmer or the consuner.

THE POOLI NG PLAN |'S NOT UNCONSTI TUTI ONAL
The issue before me is not whether there is a better

way for California to regulate the organic mlk industry,

5
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such as by having a separate pool for organic mlk. The
issue is only whether there is a rational basis for the
Pooling Plan. Equal protection and substantive due process
chall enges to a state regulatory schenme are revi ewed under
the rational basis test.® Plaintiffs’ challenge fails
because the Pooling Plan is rationally related to a

| egiti mate governnent interest.’” See Exxon Corp. V.

Governor of Maryland, 437 U. S. 117, 124-25 (1978).

Plaintiffs have not proven that the state’ s action was
“clearly arbitrary and unreasonabl e, having no substanti al
relation to the public health, safety, norals or general

welfare.” Village of Fuclid v. Anbler Realty Co., 272 U. S.

365, 395 (1926).

There is no dispute that California has a legitimte
interest in the health and welfare of its citizens who

consunme ml k. However, plaintiffs contend that the neans

6 This is because organic m |k processors are not a
suspect class and the right to process mlk is not a
fundamental right. See e.qg., Country Classic Dairies, lInc.
v. Montana, 847 F.2d 593, 596 (9th Cir. 1988).

! The only reported case to have considered a
simlar constitutional challenge upheld the Northeast Dairy
Conpact’s general ly applicable “over-order” price (the
m nimum price paid to producers for mlk) regulation as
applied to organic mlk handlers. See The Organic Cow, LLC
V. Northeast Dairy Conpact Conm ssion, 46 F. Supp. 2d 298,
306 (D. Vt. 1999) (denying the equal protection and due
process challenges to the over-order price regulation and
hol di ng that the over-order price, which was used to
mai ntain a region’ s economny by guaranteeing a mnimm price
to farnmers, was a rational means to achieve the stated
pur pose of ensuring a stable supply of wholesome mlk from
busi nesses as an integral part of the region s econony, even
t hough the over-order price did not recognize any difference
I n econom cs between conventionally and organically produced
ml k).
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for carrying out this legitimte interest -- the Pooling
Plan -- is unconstitutional as applied to them As
plaintiffs see it, the Pooling Plan has two princi pal
purposes: to establish minimum prices so as to generate
reasonabl e producer inconmes and to elim nate unfair
practices resulting from producers conpeting to obtain the
“hi ghest value” fluid mlk contracts. Plaintiffs contend
that it is arbitrary and irrational to apply the Pooling
Plan to organic m |k processors because the Plan does not
generate reasonable incones for organic producers, only for
conventional producers. This is because the m ninmumprice
guaranteed to all producers falls below the cost of organic
m | k production; indeed plaintiffs claimthat cost of
production is not a factor in setting the m ninum price.
Plaintiffs also contend that it is arbitrary and irrational
to require organic processors to contribute to a pool that,
they assert, is designed to elimnate conpetition for
conventional fluid mlk sales and has no i npact on sal es of
organic mlk to organic processors.

The basic flaw in plaintiffs’ argunments is that they
confuse the overall purpose of the Pooling Plan with two of
t he neans of achieving that purpose. The overriding
pur pose of the Pooling Plan is to protect consuners by
protecting and stabilizing the quantity and quality of the

mlk and m |k products they consune. See ol den Cheese Co.

of Cal. v. Voss, 230 Cal. App. 3d 547, 562 (1991); E. M

Consuner Corp. v. C.B. Christensen, 47 Cal. App. 3d 642,

647 (1975) (finding that “the all pervasive end of the

7
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[MIk Stabilization] act is that ‘the people shall be able
to purchase mlk at the | owest price at which enough

di stributors operating with average efficiency will be able
to do business at a reasonable profit so as to supply the
demand of all the consumers in the marketing area.’”)

(quoting Msasi v. Jacobsen, 55 Cal.2d 303, 309 (1961),

citing Challenge Creametc. Ass’'n v. Parker, 23 Cal. 2d

137, 141-42 (1943)); see also Cal. Food & Agric. Code 88
61801 (the MIk Stabilization Act was enacted for the
pur pose of “protecting the health and welfare of the people
of this state”); 62700 (the Gonsalves M|k Pooling Act was
enacted for the purpose of “protecting the health and
wel fare of the people of this state”); 62702 (declaring
that the purposes of the Gonsalves M|k Pooling Act are to
“devel op and maintain satisfactory marketing conditions and
bri ng about and maintain a reasonable ampbunt of stability
and prosperity in the production of fluid mlk and fluid
creani and to “insure to consuners within California an
adequat e and conti nuous supply of pure, fresh and whol esone
mlk at fair and reasonable prices”).

On the whole, the Pooling Plan appears to neet its
goal of consumer protection through stabilization of the
mar ket . Judi ci al segregation of organic mlk processors
fromthe overall pooling plan could tend to destabilize the

m | k market and fragnment an industry that the |egislature



© o0 N oo o -~ wWw N P

NN NN N NN NN R R R R R R R R R R
0o N o o0 M W N R O ©O 0O N o oD WO N - O

has seen fit to treat as a whole.® At the hearing,
plaintiffs did not dispute that if a processor,

conventi onal or organic, used equal amounts of raw m |k for
fluid mlk and for cheese, the anmobunts the processor paid
to the pool and received fromthe pool would be a wash.

The parties also agreed that all producers receive at | east
a mnimumprice for their mlk, regardless of consuner

mar ket conditions. Wiile the mninmumprice currently is

| ess than an organi c producer’s costs of production, it
still provides such producers with a safety net. It is
also likely that as the organic m |k industry grows, the
contract price and the costs of production will fall in the
face of increased conpetition and vol une.

Exemption fromthe pool of organic processors is a
slippery slope that could foster market instability. This
Is true even though the organic mlk industry currently
accounts for a small percentage of the entire m |k market.
Ot her specialty m |k processors, such as those that process
m |k w thout growth hornones, could advance many of the
sanme argunents that plaintiffs nmake here in an effort to
obtain an exenption fromthe pool. Such instability
appears to have troubled the Legislature as it considered
proposals to exenpt other categories of mlk froml eaving
the Pool. See, e.g., Stats. 1996 c. 759 (S.B. 1885);
Assenbly Fl oor Analysis SB 1885

8 It bears repeating that no claimis advanced on

behal f of organic producers, who anong ot her things, always
have the option of selling organic raw m |k to conventi onal
processors if there is a surplus of organic raw m | K.

9
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(http://ww. | egi nfo.ca. gov/pub/95-96/bill/sen/sb_1851-
1900/ sb_1885_ cfa_ 960820 _205556_asm fl oor. htm ) (“Continued
degradati on of the pool could ultinmately lead to the dem se
of the pooling system as established by California
producers.”) (enphasis added); Assenbly on Agriculture, My
12, 1999 Bill Analysis, AB 1470
(http://ww. | egi nfo. ca. gov/pub/99-00/bill/asm ab_1451-
1500/ ab_1470 cfa 19990520 102956 _asm_
comhtm ) (“By taking any m |k out of the pool systemthe
pool suffers and therefore, all producers in the pool
suffer. In order to maintain the integrity of the pool, SB
1885 was passed ... to prevent producers fromjunping in
and out of the pool.”) (enphasis added).

Mor eover, separation of specialty groups fromthe
Pooling Plan is a matter for the |egislature, not the

courts. See Cornwell v. Hamlton, 80 F. Supp. 2d 1101,

1104 (S.D. Cal. 1999) (“[T]he Court does not wite |aws for
the State of California, nor does it mandate new regul atory
programs. That is the role of the Legislature, and of
state agencies should the Legislature properly del egate
such authority. The Court’s only role is to decide whether
the neans used to regulate the activities in question are
constitutionally permssible.”). This is especially true
here where the statutory schene does not appear to provide
for separate stabilization plans or pooling plans based on
any criteria other than geography. See Food & Agric. Code
88 61830, 62064, 62704, 62706.

Relying heavily on Cornwell, plaintiffs claimthat

10
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their equal protection rights have been viol ated because
def endant is treating organic processors, who are subject
to organic food |laws, in the sane manner as conventi onal

processors, who are not. See Cornwell, 80 F. Supp. 2d at

1103 (“Sonetimes the grossest discrimnation can lie in
treating things that are different as though they were
exactly alike.”). However, this case is unlike Cornwell,
in which the district court found that the State’'s
application of the cosnmetology licensing requirements to
plaintiff, a hair braider, was irrational because the
cosmetol ogy curriculumdid not teach braiding and required
hair braiders to |learn too many irrelevant or harnfu
t asks.

Here, organic m |k processors are part of the mlk

i ndustry and their activities substantially overlap those

of conventional m |k processors. While they are subject to

addi ti onal regulations, organic m |k processors are not so
different fromother ml|k processors that it would be
irrational to apply the pooling plan to them Plaintiffs’
enphatic argunent that organic mlk products and
conventional mlk products are two conpletely separate
commodities is not persuasive, especially since, in tines
of surplus, organic m |k producers can and do sell to
conventional processors.

Moreover, unlike the cosnetol ogy requirenents, the
Pooling Plan is flexible. The fornmulas used by defendant
to set the mninmumclassification prices contain elenents

whi ch can be adjusted to account for increased costs of

11
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production. As the nunmber of organic farnms increase and
their higher costs are captured for inclusion in the
formul as, the industry’ s overall production costs wll

rise, and the Secretary can consider those increased costs
in setting the mnimum prices. In addition, unlike the

i nstant case, Cornwell involved a |icensing scheme in which
there is no risk of destabilizing an entire regul atory
scheme if certain individuals or groups are excl uded.

At bottom plaintiffs’ argunent is based on their
perception of unfairness in the system Because the
organic mlk industry is in its infancy, the pool prices
are |l ess than the costs of organic farm ng. However,
because the system used by the Secretary to establish
m ni mum and pool prices is flexible, as discussed above,
these prices may well increase as the organic industry
grows and its higher costs of production are included in
the price setting formulas. Likew se, as the organic
i ndustry noves into production of cheese and products other
than m 1k, the inbal ance between plaintiffs’ pool debits
and credits should dimnish. And should the organic
I ndustry develop to the point where it could becone subject
to the sort of unfair practices the mlk industry
experienced prior to the enactnment of the mlk regul atory
|l aws, plaintiffs have not clainmed that the Pooling Plan
woul d not serve to stabilize the organic mlk industry as
well. A perception of unfairness al one, especially where,
as here, it my be short term does not rise to the |evel

of a constitutional violation.

12
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THE DUE PROCESS CHALLENGE IS NOT RI PE FOR REVI EW

Plaintiffs also contend that defendant’s application
to plaintiffs of the procedure contained in California Food
and Agriculture Code section 62717(b) regardi ng amendnents
to the Pooling Plan violates their procedural due process
rights. See Cal. Food & Agric. Code 8§ 62717(b) (" The
director may anmend the plan ... if he finds that the
amendnment i s necessary to effectuate the purposes of this
Chapter....The director may make substantive amendnents to
the plan only if producers assent to the proposed
amendnments at a referendum....”).

In 2000, plaintiffs proposed an anendnment to the
Pooling Plan that woul d establish an alternative di scounted
pool obligation for organic processors. See Declaration of
Aviva Cuyler Ex. L. After a March 2001 public hearing in
whi ch organic and conventional m |k producers and
processors participated, orally and in witing, the
Secretary found that “...the current M|k Pooling Plan for
Mar ket M|k (Pool Plan) continues to effectuate the
decl ared purposes of the California Food and Agricul tural
Code.” Cuyler Decl. at Ex. C at 2. The Secretary also
recogni zed that the proposed amendnent would |ikely be
rejected by a referendum because significantly nore
producers were opposed to the anmendnent than supported it.
Id. at 11.

Plaintiffs argue that applying the referendum
requi rement to their proposed anendnent violates their

procedural due process rights because the vast majority of

13
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producers statew de are conventional farmers with interests
adverse to plaintiffs.® However, this claimis not ripe.
Plaintiffs do not seek a court order requiring the
Secretary to adopt plaintiffs’ proposed amendnent or to
schedul e a referendum on plaintiffs’ proposed anendnent.
Because the Secretary did not find that the proposed
amendnment was necessary to effectuate the purposes of the
| aws, he had no obligation to submt it to a referendum
decline to speculate on how the Secretary would have
proceeded had he determ ned that the Pooling Plan needed to
be changed, or on the outconme of any referendum on an
amendnment found by the Secretary to be necessary to
effectuate the purposes of the mlk regulatory |aws.
Accordingly, it is HEREBY ORDERED that plaintiffs’
notion for sunmary judgnent is DENI ED and that defendant’s

notion for sunmary judgnent is GRANTED. °

Dat ed: Septenber 3, 2003

/[ s/ Bernard Zi nmer man
Ber nard Zi nmer man
United States Magistrate Judge

G \ BZALL\ - BZCASES\ STRAUS\ bzfi nal . wpd

o Sim|lar regulatory referendum procedures have been
uphel d agai nst constitutional challenges, even though the
voting parties often have interests adverse to the party
behind the referendum See, e.qg.. Sequoia Orange Co. V.
Yeutter, 973 F.2d 752, 759 (9th Cir. 1992).

10 Def endant filed objections to some of plaintiffs’
evidence. All of defendant’s objections are OVERRULED
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